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Introduction 

The  Office  for  Civil  Rights  will  here¬ 
after  publish  all  major  policy  determi¬ 
nations  in  the  Federal  Register  and 
systematically  provide  copies  to  orga¬ 
nizations  representing  beneficiaries 
and  recipients  of  Federal  financial  as¬ 
sistance. 

Policy  determinations  will  fall  into 
one  of  three  categories: 

1.  Policy  Interpretations  will  clarify 
and  explain  regulatory  provisions. 

2.  Procedural  Announcements  will 
outline  the  specific  procedures  recipi¬ 
ents  must  follow  to  comply  with  regu¬ 
latory  provisions  or  the  procedures 
this  office  will  follow  to  obtain  compli¬ 
ance. 

3.  Decision  Announcements  will  il¬ 
lustrate  how  this  office  has  applied 
regulatory  provisions  to  specific  fact 
patterns  developed  through  investiga¬ 
tions. 

Following  are  the  first  five  policy  de¬ 
terminations  issued  in  accordance  with 
this  procedure.  Three  relate  to  Title 
IX  of  the  Education  Amendments  of 
1972  which  prohibits  discrimination  on 
the  basis  of  sex;  two  relate  to  Section 
504  of  the  Rehabilitation  Act  of  1973 
which  prohibits  discrimination  on  the 
basis  of  handicap. 

Dated:  April  26,  1978. 

David  S.  Tatel, 
Director, 

Office  for  Civil  Rights. 

Title  IX  of  the  Education 
Amendments  of  1972 

Coverage:  The  following  two  policy 
interpretations  apply  to  any  public  or 
private  institution,  person  or  other 
entity  that  operates  an  educational 
program  or  activity  which  receives  or 
benefits  from  financial  assistance  au¬ 
thorized  or  exterded  under  a  law  ad¬ 
ministered  by  the  Department.  This 
coverage  includes  educational  institu¬ 
tions  whose  students  participate  in 
HEW  funded  or  guaranteed  student 
loan  or  assistance  programs.  For  fur¬ 
ther  information  see  definition  of  “re¬ 
cipient”  in  Section  86.2  of  the  Title  IX 
regulation. 

POLICY  INTERPRETATION  NO.  1 

Subject:  Requests  for  applicants’ 
“marital  status.” 

Policy  Interpretation:  Recipients 
may  not  ask  prospective  students  or 
employees  for  their  marital  status  in¬ 
cluding  their  maiden  or  former  mar¬ 


ried  name.  However,  applicants  may 
be  asked  to  state  any  names  by  which 
they  may  have  been  identified  in  rel¬ 
evant  academic  or  employment  re¬ 
cords. 

Discussion:  the  Title  IX  regulation 
prohibits  discrimination  on  the  basis 
of  marital  status  and  expressly  prohib¬ 
its  inquiry  into  the  marital  status  of 
prospective  students  and  employees, 
including  whether  they  are  "Miss”  or 
“Mrs.”  Recipients  have  asked  whether 
requests  for  an  applicant’s  “former 
married  name”  or  “maiden  name” 
would  violate  the  regulation.  The  De¬ 
partment  finds  such  requests  indistin¬ 
guishable  from  a  request  that  an  ap¬ 
plicant  state  whether  she  is  “Miss”  or 
“Mrs.” 

The  Department  acknowledges  that 
relevant  employment  or  academic  in¬ 
formation  may  be  filed  under  an  appli¬ 
cant’s  former  names.  For  the  purpose 
of  locating  such  relevant  information 
all  applicants,  regardless  of  sex,  may 
be  asked  to  state  other  names  under 
which  such  information  can  be  found; 
but  if  the  question  is  asked  of  persons 
of  one  sex  it  must  be  asked  of  persons 
of  both  sexes.  This  policy  effectively 
reconciles  the  legitimate  need  to 
locate  information  about  an  applicant 
with  the  Title  IX  regulation’s  prohibi¬ 
tion  against  discrimination  on  the 
basis  of  maiital  status. 

Application  forms  must  accommo¬ 
date  this  policy.  For  eyainple,  the  ap¬ 
plication  form  may  include  the  follow¬ 
ing  request:  “If  information  necessary 
to  process  this  application  is  located 
under  a  different  name,  please  include 
such  name(s)  in  the  space  provided.” 

Current  supplies  of  forms  which  ask 
for  maiden  name  or  former  married 
names  may  be  exhausted  if  questions 
which  would  directly  or  Indirectly 
reveal  marital  status  are  deleted  or 
modified  to  conform  to  this  policy  in¬ 
terpretation. 

Authority:  Regulation  issued  under 
Title  IX  of  the  Education  Amend¬ 
ments  of  1972,  45  CFR  86.21(c)(4)  and 
86.60(a). 

Section  86.21(c)(4):  (c)  Prohibitions  relat¬ 
ing  to  marital  or  parental  status.  In  deter¬ 
mining  whether  a  person  satisfies  any  policy 
or  criterion  for  admission,  or  in  making  any 
offer  of  admission,  a  recipient  to  which  this 
subpart  applies: 

(4)  Shall  not  make  pre-admission  inquiry 
as  to  the  marital  status  of  an  applicant  for 
admission,  including  whether  such  applicant 
is  "Miss"  or  "Mrs.”  •  *  * 

Section  86.6(ya):  (a)  Marital  status.  A  re¬ 
cipient  shall  not  make  pre-employment  in¬ 
quiry  as  to  the  marital  status  of  an  appli¬ 
cant  for  employment,  including  whether 
such  applicant  is  "Miss  or  Mrs.” 

POLICY  INTERPRETATION  NO.  2 

Subject:  Religious  objections  to  par¬ 
ticipation  in  coeducational  classes. 

Policy  Interpretation:  Students  who 
demonstrate  that  their  religion  pro¬ 
hibits  certain  coeducational  courses 


may  be  excused  from  such  courses  or 
offered  them  on  a  sex  segregated 
basis. 

Discussion:  The  Title  IX  regulation’s 
requirement  that  recipients  offer 
classes  on  a  coeducational  basis  is  sub¬ 
ject  to  several  exceptions.  For  exam¬ 
ple,  students  may  be  grouped  by  objec¬ 
tive  standards  of  ability  within  phys¬ 
ical  education  classes,  or  separated  by 
sex  for  those  portions  of  physical  edu¬ 
cation  activities  devoted  to  participa¬ 
tion  in  contact  sports,  or  for  those  por¬ 
tions  of  elementary  and  secondary 
school  classes  which  deal  exclusively 
with  human  sexuality.  Students  may 
also  be  separated  on  the  basis  of  vocal 
range  for  participation  in  chorus. 

Recipients  have  asked  whether  they 
may  offer  sex  segregated  classes  for 
students  who  object  to  coeducational 
classes  on  religious  grounds.  Although 
the  regulation  does  not  expressly  au¬ 
thorize  such  classes,  recipients  must 
accommodate  religious  beliefs  protect¬ 
ed  by  the  First  Amendment.  There¬ 
fore,  students  who  demonstrate  that 
they  belong  to  religions  which  prohib¬ 
it  certain  activities  on  a  coeducational 
basis  (e.g.  swimming)  may,  at  the 
option  of  the  recipient,  either  be  ex¬ 
cused  from  unitary  classes  or  offered 
sex  segregated  classes. 

Authority:  First  Amendment  to  the 
Constitution  of  the  United  States. 
Regulation  issued  under  Title  IX  of 
the  Education  Amendments  of  1972, 
45  CFR  86.34. 

Section  86  34:  A  recipient  shall  not  pro¬ 
vide  any  course  or  otherwise  carry  out  any 
of  its  education  program  or  activity  sepa¬ 
rately  on  the  basis  of  sex,  or  require  or 
refuse  participation  therein  by  any  of  its 
students  on  such  basis,  including  health, 
physical  education,  industrial,  business,  vo¬ 
cational,  technical,  home  economics,  music, 
and  adult,  education  courses  •  •  *. 

(b)  This  section  does  not  prohibit  group¬ 
ing  of  students  in  physical  education  clp-sses 
and  activities  by  ability  as  assessed  by  objec¬ 
tive  standards  of  individual  performance  de¬ 
veloped  and  applied  wit  hout  regard  to  sex. 

(c)  This  section  does  not  prohibit  separa¬ 
tion  of  students  by  sex  within  physical  edu¬ 
cation  classes  or  activities  during  participa¬ 
tion  in  wrestling,  boxing,  rugby,  ice  hockey, 
football,  basketball  and  other  sports  the 
purpose  of  major  activity  of  which  involves 
bodily  contact. 

(d)  Where  use  of  a  single  standard  of  mea¬ 
suring  skill  or  progess  in  a  physical  educa¬ 
tion  class  has  an  adverse  effect  on  members 
of  one  sex,  the  recipient  shall  use  appropri¬ 
ate  standards  which  do  not  have  such 
effect. 

(e)  Portions  of  classes  In  elementary  and 
secondary  schools  which  deal  exclusively 
with  human  sexuality  may  be  conducted  in 
separate  sessions  for  boys  and  girls. 

(f)  Recipients  may  make  requirements 
based  on  voc  al  range  or  quality  which  may 
result  in  a  chorus  or  choruses  of  one  or  pre¬ 
dominantly  one  sex. 
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Title  IX  of  the  Education 
Amendments  of  1972 

DECISION  ANNOUNCEMENT  NO.  1 

Subject:  Facts  constituting  adequate 
proof  of  unlawful  sex  discrimination. 

Discussion:  The  complainant  was  a 
female  elementary  school  principal 
who  alleged  that  her  employment  con¬ 
tract  was  limited  to  1  year  because  of 
her  sex. 

The  recipient,  a  public  school  dis¬ 
trict,  employed  twelve  principals, 


eleven  of  whom  were  men  with  2-year 
contracts.  The  length  of  a  contract  of¬ 
fered  by  the  recipient  was  determined 
entirely  by  “performance  evaluation,” 
under  which  the  complainant  was  su¬ 
perior  to  at  least  six  of  the  men.  (See 
Exhibit  “A”)  The  school  district's  only 
response  to  these  disparities  was  an 
unsubstantiated  general  denial  of  sex 
discrimination. 

Decision:  Sex  discrimination  barred 
by  Title  IX,  like  other  forms  of  unlaw- 

Exhibit  A  .—Evaluation  of  principals 


ful  discrimination,  may  be  proved  by 
unrebutted  statistical  analyses.  The 
school  district  failed  to  offer  an  ade¬ 
quate  explanation  for  the  statistical 
disparities  and  a  “letter  of  findings”  in 
favor  of  the  complainant  was  issued. 

The  school  district  was  required  to 
lengthen  the  complainant’s  contract 
to  2  years  and  assure  future  compli¬ 
ance  with  Title  IX.  There  was  no 
claim  or  proof  of  a  lower  salary  result¬ 
ing  from  the  1-year  contract  and,  ac¬ 
cordingly,  no  back  pay  was  required. 


Sex 


Name 


Number  of  11  individual  traits  rated 
scale  1-5 


Strong  Good  Satisfactory 


Job  performance  summary  Leadership  objectives  evaluation  2  yr.  contract  1  yr.  contract 
scale  of  1-5  scale  1-5 


F  Complaint . 

6 

5 

0 

5 

X 

M  Principal  No.  2 . 

5 

6 

0 

5 

4 

X  . 

M  Principal  No.  3 . 

5 

6 

0 

5 

4 

X  . 

M  Principal  No.  4 . 

7 

4 

0 

5 

4 

X  . 

M  Principal  No.  5 . 

4 

7 

0 

5 

4 

X  . 

. 

M  Principal  No.  6 . 

11 

0 

0 

5 

4 

X  . 

M  Principal  No.  7 . 

7 

4 

0 

5 

4 

X  . 

M  Principal  No.  8 . 

5 

6 

0 

5 

4 

X  . 

M  Principal  No.  9 . 

5 

6 

0 

4-5 

4-5 

X  . 

M  Principal  No.  10 . 

3 

7 

1 

4-5 

3 

X  . 

M  Principal  No.  11 . 

7 

2 

2 

4-5 

4 

x . 

M  Principal  No.  12 . 

C) 

(*) 

(*) 

<•) 

5 

X  . 

•Evaluation  sheet  noted  that  the  Job  performance  evaluation  did  not  apply  to  the  1975-76  year. 


Section  504  of  the  Rehabilitation 
Act  of  1973 

Coverage:  The  following  two  policy 
interpretations- apply  to  any  public  or 
private  institution,  person,  or  other 
entity  that  receives  or  benefits  from 
HEW  financial  assistance.  For  further 
information  see  definition  of  “recei- 
pient”  at  45  CFR  84.3(f). 

POLICY  INTERPRETATION  NO.  1 

Subject:  Discrimination  that  oc¬ 
curred  before  the  effective  date  of  the 
regulation. 

Policy  interpretation:  The  Office  for 
Civil  Rights  will  investigate  com¬ 
plaints  of  alleged  discrimination  that 
occurred  after  September  26,  1973,  the 
date  section  504  became  law,  and  prior 
to  June  3,  1977,  the  date  the  section 
504  regulation  became  effective,  if 
those  complaints  charge  violations  of 
the  statute  which  do  not  require  for 
their  resolution  the  interpretative  lan¬ 
guage  of  the  regulation. 

Discussion:  Section  504  of  the  Reha¬ 
bilitation  Act  of  1973  became  law  on 
September  26.  1973.  The  implementing 
regulation  became  effective  on  June  3, 
1977.  It  would  therefore  be  unreason¬ 
able  for  the  Department  to  investigate 
the  pending  complaints  alleging  viola¬ 


tions  of  section  504  occurring  between 
September  26,  1973  and  June  3,  1977 
unless  a  clear  violation  of  the  statute 
is  at  issue. 

The  question,  to  be  answered  on  a 
case-by-case  basis  is  whether  the  lan¬ 
guage  of  the  statute  provides  notice 
that  the  challenged  policy  or  practice 
is  unlawful.  For  example,  the  exclu¬ 
sion  of  qualified  handicapped  students 
from  a  college  or  university  or  the  pro¬ 
hibition  of  tape  recorders  in  class¬ 
rooms  by  students  whose  handicap  im¬ 
pairs  their  ability  to  take  notes,  will  be 
considered  violations  of  section  504. 
Discrimination  against  a  qualified  ap¬ 
plicant  for  employment  will  be  consid¬ 
ered  a  violation  of  section  504  if  ad¬ 
justments  would  not  have  been  needed 
to  accommodate  the  applicant’s  handi¬ 
cap.  However,  failure  to  provide  auxil¬ 
iary  aids  in  colleges  and  universities  or 
to  reasonably  accommodate  the  needs 
of  handicapped  applicants  for  employ¬ 
ment  will  not  be  considered  unlawful 
unless  it  occurs  after  June  3, 1977. 

This  policy  interpretation  has  no 
affect  on  obligations  established  by 
the  Federal  Architectural  Barriers  Act 
which  predates  Section  504. 

Authority:  Section  504,  Rehabilita¬ 
tion  Act  of  1973,  Pub.  L.  93-112,  87 
Stat.  394  (29  U.S.C.  794). 


Section  504:  No  otherwise  qualified  handi¬ 
capped  individual  in  the  United  States  .  .  . 
shall,  solely  by  reason  of  his  handicap,  be 
excluded  from  the  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  activ¬ 
ity  receiving  Federal  financial  assistance. 

POLICY  INTERPRETATION  NO.  2 

Subject:  Application  of  the  180-day 
limitations  period  to  discrimination  oc¬ 
curring  before  the  effective  date  of 
the  regulation. 

Policy  interpretation:  The  180-day 
limitations  period  for  complaints  of 
discrimination  will  not  be  applied  to 
acts  of  discrimination  occurring  prior 
to  the  effective  date  of  the  regulation. 

Discussion:  The  regulation  requires 
that  complaints  of  discrimination  be 
filed  within  180  days  of  the  unlawful 
act.  This  requirement  was  not  imposed 
until  the  effective  date  of  the  regula¬ 
tion  (June  3,  1977),  and  it  will  there¬ 
fore  not  apply  to  complaints  alleging 
discrimination  that  occurred  before 
the  effective  date  of  the  regulation 
but  after  the  effective  date  of  the  stat¬ 
ute  (September  26,  1973).  For  these 
complaints,  the  180-day  limitations 
period  will  begin  to  run  from  June  3, 
1977.  Such  complaints,  however,  will 
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be  investigated  only  if  they  allege 
clear  violations  of  the  statute.  See  Sec¬ 
tion  504  Policy  Interpretation  No.  1. 

Authority:  Regulation  issued  under 
Section  504  of  the  Rehabilitation  Act 
of  1973  and  Title  VI  of  the  Civil 
Rights  Act  of  1964,  45  CFR  84.61  and 
80.7(b). 

Section  84.61:  The  procedural  provisions 
applicable  to  title  VI  of  the  Civil  Rights  Act 
of  1964  apply  to  this  part.  These  procedures 
are  found  in  §§  8C.6-80.10  and  Part  81  of  this 
Title. 

Section  80.7(b):  (b)  Complaints.  Any 
person  who  believes  himself  or  any  specific 
class  of  individuals  to  be  subjected  to  dis¬ 
crimination  prohibited  by  this  part  may  by 
himself  or  by  a  representative  filed  with  the 
responsible  Department  official  or  his  desig¬ 
nee  a  written  complaint.  A  complaint  must 
be  filed  not  later  than  180  days  from  the 
date  of  the  alleged  discrimination,  unless 
the  time  for  filing  is  extended  by  the  re¬ 
sponsible  Department  official  or  his  desig¬ 
nee. 

[FR  Doc.  78-11742  Filed  4-23-78;  8:45  am] 
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